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The Planning Inspectorate 
Temple Quay House 
2 The Square 
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BS1 6PN 
 
 

By email to richborough@pins.gsi.gov.uk 

 
 
Dear Sir or Madam 
 
Richborough Connection Project – EN020017 – Written Representations 
 
We write further to our Initial Representations, which were made via the Richborough Connection Project 
website and now have pleasure in attaching an Overall Written Representation, a number of Specific 
Written Representations and answers to the panel first round questions. 
 
The Overall Written Representation is submitted on behalf of all of the clients for whom Finn’s are acting 
and includes the following:- 
 

• Mrs J and Messrs R and E Batchelor 

• Baxter Farms Ltd and G G Baxter (Holdings) Ltd 

• Mr D Botting 

• Robert Brett & Sons Ltd 

• Chandler & Dunn Ltd and Goldstone Farms 

• Miss N Dyas and Dyas Farms (1988) Ltd 

• Mr D Fuller and Mrs S Fuller and F A Fuller and Sons 

• P B Headley & Son, Mr R P and Mrs M Headley, Mr P M Headley, The Quinlan Trust and Messrs 
A C and J D Quinlan 

• Mr D R Lawrence, Mr G R Lawrence, Mr R J Lawrence and Mr D C Lawrence trading as 
Lawrence and Sons 

• Mr P A Mansfield trading as F W Mansfield & Sons 

• Mr J Orr 

• Mr P Smith and The Michael Smith Family Trust 1988 

• Mr D J Snell 

• St Nicholas Court Farms Ltd 

• B B Stephens & Son 

• Mr M Wilkinson 
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Hopefully the Written Representations are relatively clear, however should you have any specific queries 
please do not hesitate to contact Mark Chandler at the above office or via email 
(m.chandler@finns.co.uk). 
 
We would also be grateful if you could confirm receipt of these representations. 
 
Yours faithfully 
 
 
 
 
Finn’s LLP 
 
Attachments:  Overall Written Representations 
  Specific Written Representations 
  Answers to Initial Questions 
 
 
 
 

 



 

 

This written representation follows the format of the initial representations already submitted.  

 

1. Development Consent Order, Compulsory Acquisition and Compelling Case Requirements. 

 

1.1 Extent of land to be acquired  

 

The interested parties contend that the power sought via the DCO process and under the Planning 

Act 2008 exceeds those in the public interest and that the restrictions to be conferred to the applicant 

would be far more extensive and onerous than necessary to construct, maintain and access an 

overhead electricity line. 

 

1.1.2 Legislation and guidance 

 

Pasco v Secretary of State 2006 confirms that the decision maker must consider the precise ambit of 

the statutory power which the acquiring authority relies.  Section 122 of the Planning Act 2008 

provides: 

 

122 Purpose for which compulsory acquisition may be authorised  

(1) An order granting development consent may include provision authorising the compulsory 

acquisition of land only if the decision-maker is satisfied that the conditions in subsections (2) and (3) 

are met.  

(2) The condition is that the land—  

(a) is required for the development to which the development consent relates,  

(b) is required to facilitate or is incidental to that development, or  

(c) is replacement land which is to be given in exchange for the order land under section 131 

or 132.  

(3) The condition is that there is a compelling case in the public interest for the land to be acquired 

compulsorily.  

 

Section 122 therefore sets out two conditions that must be met by the applicant before the 

Compulsory Acquisition can be consented. 

 

First the decision-maker must be satisfied that the land is required for the stated purpose.  The 

meaning of the word “required” was considered in more detail by the Court of Appeal in Sharkey and 

Another v Secretary of State for the Environment and South Buckinghamshire District Council.  

McGowan LJ endorsed the approach taken by Roch J and confirmed that: 

 

I agree with Roch J. that the local authority do not have to go so far as to show that the compulsory 

purchase is indispensable to the carrying out of the activity or the achieving of the purpose; or, to use 

another similar expression, that it is essential.  On the other hand, I do not find the word “desirable” 

satisfactory, because it could be mistaken for “convenient,” which clearly, in my judgment, is not 

sufficient.  I believe the word “required” here means “necessary in the circumstances of the case.” 

 

Furthermore Guidance Related to Procedures for Compulsory Acquisition (DCLG February 2010) 

(issued under section 124 PA 2008) sets out general considerations which are to be applied when 

considering whether compulsory acquisition is justified.  The following guidance is given (at paragraph 

24):  

 

The first criterion is that the land is required for the development to which the development consent 

relates.  For this to be met, the promoter should be able to demonstrate to the satisfaction of the 

decision maker that the land in question is needed for the development for which consent is sought.  



 

 

The decision maker should be satisfied, in this regard, that the land to be acquired is no more than is 

reasonably required for the purposes of the development. 

 

The applicant themselves clarify this in the Statement of Reasons (3.1) where reference is made to 

Article 22, that states that the applicant can compulsorily acquire rights, or impose restrictions, over 

the land in so far as they are necessary to construct, operate and maintain the authorised 

development or is incidental to it or necessary to facilitate it. 

 

1.1.3 Justification as to why conditions are not met.  

 

It is considered that The Applicant is looking to obtain rights over and impose certain restrictions on 

land that is not required for the development, maintenance and retention of the new 400kV overhead 

line for the following reasons; 

 

• The Applicant is looking to seek rights over and impose restrictions on land outside of the 

order limits, otherwise referred to as Grantors Land within the documentation. Apart from a 

right of access there is no reason why the Applicant needs to take access, impose 

restrictions or seek any additional rights over land outside of the order limits.  In many cases 

the Applicant has sought to obtain rights over all the land comprised within the Registered 

Title. An example plan can be provided to the ExA, if required.  

 

• The land included within the order limits is deemed to be excessive, with the Applicant 

providing little justification as to why the order limits encompass such a large area.  

Furthermore, once the overhead line is erected there is no need for the Easement Strip (all 

land included within the order limits) to constrain so much land.  We understand that there 

are specific locations where the Easement Strip needs to be wider for maintenance 

purposes, such as cable pulling areas, however to hold permanent rights over a swathe of 

land (some 80 metres wide in some locations) is unacceptable. 

 

1.2 Compelling case 

 

1.2.1 Legislation and guidance  

 

The second condition that has to be satisfied is the compelling case in the public interest for the land 

to be acquired compulsorily (Section 122 of PA 2008). 

 

Section 123 PA 2008 provides that the decision maker has to be satisfied that one of three conditions 

has been met, in order to include a provision for compulsory acquisition:  

 

123 Land to which authorisation of compulsory acquisition can relate  

(1) An order granting development consent may include provision authorising the compulsory 

acquisition of land only if the decision-maker is satisfied that one of the conditions in subsections (2) 

to (4) is met.  

(2) The condition is that the application for the order included a request for compulsory acquisition of 

the land to be authorised.  

(3) The condition is that all persons with an interest in the land consent to the inclusion of the 

provision.  

(4) The condition is that the prescribed procedure has been followed in relation to the land. 

 

 

 

 



 

 

1.2.2 Analysis of legislation and guidance.  

 

Whilst in this particular case the Applicant satisfies sub section (2) it does not satisfy sub section (3) 

or (4).  In section 8.3.3 of the Applicant’s Statement of Case, it describes the fact that appropriate 

consultation has been undertaken with all PILS (Persons with an Interest in Land).  When referring 

back to chapter 4 (the need for the proposed development) in particular section 4.3.6 (the proposed 

application), it is clearly evident that the statutory consultation undertaken by the Applicant was 

insufficient and in some areas, particularly the Ash Levels, the route alignment has changed 

altogether, from that, which was discussed during the statutory consultation meetings, held in early 

2015 (further details are outlined below). 

 

In addition section 8.3.4 confirms that the temporary and permanent rights, outlined in chapter 7 of the 

Statement of Reasons being sought by the applicant are proportionate, this is not the case.  Firstly 

there is a large discrepancy between, the rights and definitions included within chapter 7 of the 

Statement of Reasons, and the legal documentation actually issued to the Interested Parties.  A copy 

of the Draft Option Agreement and Deed of Grant can be provided for reference.  Secondly section 

8.3.5 of the statement of reasons indicates that there is relatively limited interference with private 

rights, which again is incorrect and the rights and restrictions being imposed under the Option 

Agreement in particular are extremely onerous. 

 

1.3 Land Rights Strategy (LRS) 

 

We consider that the LRS being imposed by the applicant on all of the Interested Parties is not fit for 

purpose and in this particular instance does not effectively compensate the parties for the rights and 

restrictions, which the applicant is looking to impose under the Option Agreement and Deed of Grant.  

The LRS has been compiled by the Applicant to cover new transmission assets, however in this 

particular case, not only are the land owners and occupiers being affected by the new 400kV 

overhead line, but also diversions, removal and relocation of the existing 132kV lines, operated by UK 

Power Networks. 

 

The Applicant has confirmed that there will be no further payments (apart from disturbance 

compensation) to cover the removal, of the existing 132kV lines, which is only happening to facilitate 

the new 400kV line.  

 

It is worth noting that the Applicant has not entered into any negotiations regarding the LRS and 

believes it to be fit for purpose. 

 

Looking at the land to be affected by the proposed route, the topography, productivity of the land and 

valuation thereof is not taken into account by the LRS and a “one size fits all” policy is not appropriate. 

It is based on the incorrect principle of a single payment per pylon, rather than the easement area, 

over which rights are sought.   

 

1.4 Protective Provisions and Indemnities  

 

The following provisions have not been included within the draft documentation; such clauses are 

commonplace in the sector:  

 

• A development clause has not been included within the agreement, despite several requests.  

The applicant has confirmed that a development clause might be included if development was 

forthcoming. However given the permanent rights being granted to the Applicant, this is, in 

our view a very short sighted approach and a development clause should be inserted into the 

legal documentation as standard.  



 

 

 

• Whilst the Deed of Grant contains a generic indemnity, this is in our view not detailed enough 

and can be interpreted by each party in a completely different manner.  More specifically 

there needs to be detailed reference to soil management and field drainage management 

plans, which should cover in detail how reinstatement is to be undertaken.  

 

1.5 Alternative Cable Routes  

 

We have read the Strategic Options Report, which analyses various connection options for the Nemo 

Link Interconnector and believe that the justification provided as to why the route from Richborough to 

Canterbury is the most suitable is unsubstantiated in a number of areas.   

 

The report does not properly assess the socio-economic impact of the line at all, particularly where 

rural businesses are involved, the report mentions part of the Richborough power station site, but 

makes no mention of the lines socio-economic impact on farming businesses. This clearly identifies 

that the Applicant has very little regard for the rural businesses to be affected by the proposed line, all 

at a time of depressed farming incomes.  

 

The report does not properly assess the visual impact of the new overhead line and dismisses many 

of the effects, suggesting that these can easily be mitigated. Whilst the report confirms a number of 

conservation areas and scheduled ancient monuments will be affected, again the detail regarding 

mitigation is lacking. 

  

The sub-sea route options to Kemsley and Cleve Hill were easily dismissed by the report due to cost 

and potential effects to areas of ecological importance. It is worth noting that a number of subsea 

cables have already been laid, not least the Nemo Link itself, Thanet Offshore Windfarm (feeding into 

Richborough) and the London Array Windfarm (feeding into Cleve Hill). These projects obviously 

overcame the issues raised above. Furthermore it is not clear as to why the Nemo Link did not 

connect directly into Cleve Hill or Kemsley.    

 

1.6 Spacing of overhead lines 

 

The proposals to erect the new 400kV line, prior to removing the existing 132kV line means that the 

space in between the eventual lines (where running parallel) is excessive. If the 132kV line was 

temporarily diverted this would allow the new 400kV line to be placed far closer to the 132kV line, 

which is due to remain.   

 

2. Effects during Construction 

 

2.1 Haul Road 

 

We are extremely concerned about the long lasting effects of the haul road and heavy trafficking over 

productive farmland and this has been stressed repeatedly. A large proportion of the land to be 

accessed, particularly the Ash Levels is low lying yet fertile ground, which is easily damaged by 

compaction, especially when the duration of the works are considered. The width of the haul road is 

also of some concern, as the proposed width (4 metres) is insufficient and could lead to vehicles 

running on unprotected soil.  The proposals are inadequate for the following reasons: 

 

• The specification of the road surface is insufficient.  

• No remedial drainage has been planned and the weight of vehicles could damage existing 

drainage systems.  

• The road is not wide enough.  



 

 

• No details have been provided as to how the soil (stockpiled to the side) is to be managed to 

control weed growth.  

• Section 4.4.14 within the Construction Management Plan confirms that soils will be loosened 

via deep cultivation; however this is likely to damage drainage nearer to the surface. 

• It has been confirmed that farmers will not be allowed to use the haul road, even if this 

overlaps with an existing access track, causing unnecessary severance.  

 

It has been confirmed that in areas prone to flooding matting will be used, however this in our view 

does not adequately protect the soil beneath and the mats can often sink. Unless the matting is to be 

removed after each use then there is the possibility that the matting could be flooded in line with the 

surrounding land.  

 

In terms of existing water course crossings the use of existing crossings cannot be permitted in many 

cases due to health and safety concerns. The applicant is yet to provide designs/specifications for 

culverts/bridges as outlined in 4.5.8 of the Construction Management Plan.  

 

2.2 Soil Management  

 

The Construction Management Plan confirms that a Soil Management Plan will be completed by the 

contractor, however this is not acceptable and it is not certain that this document will be fit for 

purpose. The proposals put forward under section 4.4.14 are unacceptable for the following reasons:  

 

• The extent of the topsoil stripping has not been determined.  

• It is not clear on how bare soil will be protected from invasive weed species or loss of 

nutrients. The land needs to be cropped, so as to avoid slumping or leaching.   

• 4.4.14 of the Construction Management Plan outlines that top soil and subsoil will be stored 

separately, however no analysis of top soil depth has been undertaken to determine how this 

might occur.  

• Some landowners/occupiers employ a minimum tillage cultivation practice to increase organic 

matter. The disturbance of the soil will impact on this regime and promote weed growth.  

• No mitigation is planned in relation to the control of injurious weeds, such as black grass.    

 

2.3 Land Drainage  

 

Almost all of the land, as well as all of the marshland is extensively drained, with a variety of land 

drainage systems. Plans showing the land drainage schemes have been provided to the applicant 

where possible. Whilst a generic proposal has been observed in relation to drainage around the base 

of a pylon no further information has been provided. The current proposals are not sufficient for a 

number of reasons identified below:  

 

• The Drainage Management Plan (DMP) has not yet been supplied and may not be fit for 

purpose.  

• Section 4.4.36 of the Construction Management Plan refers to technical notes published by 

MAFF and ADAS, these documents are not readily available so the content is unknown.  

• Many land drainage systems are maintained by jetting, however if a repair is made, jetting 

may not be possible.  

• Ad hoc repairs of drainage systems are often prone to failure and slumping. No specification 

has been provided in respect of repairs.  

• No detailed designs have been provided to ensure the ongoing functionality of existing 

systems or the installation of new systems as mitigation. 

• The effect on land drainage is not often identified until sometime after the construction has 

finished.   



 

 

 

2.4 Severance  

 

The construction activity is likely to severe areas, which will not be able to be farmed, due to irregular 

shape or size. These areas still need to be managed to preserve soil quality/PH etc. At the present 

time the Applicant has confirmed that shared use of the haul road and construction areas will be 

prohibited, therefore exacerbating the effect of severance.  

 

2. Working Width and Fencing 

 

The Applicant has confirmed that areas will be taken when required (within the order limits) for 

construction purposes. Section 3.5 of the Construction Management Plan outlines that appropriate 

fencing will be installed, however specifications of such fencing are yet to be provided. In addition it is 

unclear as to whether the fencing will be installed in accordance with the boundaries of the order 

limits or more specific areas. Farmers should be able to crop/graze as much land as reasonably 

possible, but still being able to do so in a practical manner, small or awkward areas cannot be farmed. 

In areas where livestock is present, details need to be provided as to how certain areas are to be 

gated, to prevent the escape of livestock.  

 

3. Subsequent Effects on Land Use 

 

3.1 Drainage  

 

The DMP is yet to be provided and therefore it is unknown as to how repairs to the existing systems 

are to be dealt with, however the damage to drainage is often not apparent for a number of years after 

the construction works have been completed. This leaves landowners and occupiers with an ongoing 

liability. The Applicant is unwilling to provide sufficient indemnities to remove such liability. 

 

Any new drainage installed will have to be maintained by the landowner or occupier in the future and 

if designed incorrectly could impact of future maintenance.  

 

3.2 Horticulture/Specialist Cropping  

 

The soil types within the area are capable of growing a wide range of both horticultural and vegetable 

crops, as well as the standard arable and grass crops.  

 

Clause 7.2.6 of the draft Option Agreement and 4.3 of the draft Deed of Grant currently precludes the 

growing of any horticultural crop.  

 

The new lines will also prohibit the use of protection measures used in conjunction with such crops 

such as poly tunnels and hail netting. The Energy Networks Association’s guidance leaflet for farmers 

2012, confirms that “poly tunnels should not be placed under overhead power lines” the same could 

be said for hail netting and other similar crop protection structures. Furthermore the Health and Safety 

Executive (HSE) Agriculture Information Sheet No 8 (Working safely near overhead electricity power 

lines) also states that poly tunnels should not be erected within  of 10 metres (measured horizontally) 

from the overhead lines, thus increasing the sterilised area.     

 

Poly tunnels and other crop protection systems are erected using telehandler machines with a long 

reach. The Management of Health and Safety at Work Regulations 1999 require risks to be properly 

assessed and controlled. It is therefore impractical to control such risks when operating telehandler 

machines under electricity lines. This is also applicable for stockpiles of commodities such as straw 

and hay.    



 

 

Turning to rotational vegetable crops these are usually planted in beds that run in a linear fashion, the 

installation of new pylons will interfere with the planting, management and harvesting of such crops.  

 

3.3 Irrigation 

 

The Applicant has provided an advice note relating to the use of irrigation equipment near to 

overhead electricity lines. This states that rain guns should be placed at a suitable distance and that a 

minimum of 4 metres between the conductors and flow of water should be maintained at all times. 

The example provided in the advice note, requires a minimum ground clearance of 17 metres; very 

few, if any of the pylons proposed provide a clearance of 17 metres, thus precluding the use of a rain 

guns. This is reiterated by the HSE information sheet mentioned above in 3.2.  

 

Boom irrigators could be used where there is sufficient clearance, however the position of new pylons 

will affect irrigation runs and it could be possible that large parts of a field can no longer be irrigated. 

The applicant has not confirmed in detail how this loss will be compensated for.  

 

3.4 Impact on Farming Operations  

 

The installation of new pylons will have an impact on cropping, especially where pylons are set away 

from boundary features. Modern sprayers operate at 36 metres wide and therefore if the gap between 

the boundary feature and the pylon is less than this a crop cannot be established. We have 

repeatedly requested that the pylons are installed near to the boundary features or further out into the 

field, in order to reduce severed land, however this has not been taken into account. The Applicant 

has confirmed that there is a degree of flexibility if poor ground conditions are encountered. However 

this tolerance has not been applied, when taking into account the wishes of landowners and 

occupiers, which is unfair. Generally distances between boundary features and the proposed pylons 

are anywhere in between 15 and 30 metres.  

 

Linked to this is the ability to farm around pylons with large agricultural machinery (especially when 

using GPS guidance systems), not only is this impractical, but also a health and safety risk for the 

operator.  

 

More and more drones are being used by farming businesses to monitor crops and no doubt in the 

future UAV’s will play a larger role in UK agriculture. The presence of the overhead lines and pylons 

will prejudice the use of such equipment.  

 

The base of the pylons cannot be treated easily with chemical and will therefore harbour injurious 

weeds.  

 

3.5 General Security  

 

By granting the Applicant rights of access across specific areas this increases security risk. This will 

be particularly prevalent during the construction period, when valuable materials and machinery will 

be stored along the working strip.   

 

4. Route Corridor Consultation.  

 

Section 42 of the PA 2008 requires the Applicant to consult with various parties as defined within 

section 44. For the avoidance of doubt all those parties to whom this representation relate are within 

Category 1. This representation is made in addition to all previous representations made to both the 

Applicant and the ExA.  

 



 

 

4.1 Effectiveness and Frequency of Consultation 

 

We contest whole heartedly that the Applicant has consulted properly and has a majority of the time 

failed to provide adequate information, respond on queries raised and take into account the changes 

requested.  

 

Whilst a number of meetings have been held since spring 2014 the Applicant has not been 

forthcoming with the information requested, plans showing the alignment/pylon positions (displayed at 

the meetings) were not provided despite consistent requests, change requests were often ignored 

and at no time has there been any meaningful negotiation over terms.  

 

Most notably the change requests submitted as part of the statutory consultation were not acted upon 

and in respect of certain properties the position of the line changed completely between the statutory 

consultation meetings and those that followed in autumn 2015. The route alignment through the Ash 

Levels is a prime example of a comprehensive change in the route alignment and pylon locations. 

Such change in our view required further public and private consultation. Despite requesting meetings 

earlier in 2015, these were not held until late in 2015, by which time representatives of National Grid 

confirmed that it was too late to make any changes prior to the submission of the Development 

Consent Order (DCO).  

 

This denied PILS to make further representations and change requests, resulting in some PILS being 

misled. I would draw particular attention to section 12.5.1 of the Consultation Report, which states that 

discussions with Natural England and a number of PILS meant that the line was moved north of the 

retained 132kV line. A large majority of the PILS for which this submission is made, did not want this 

change to occur. 

 

Other examples include the change in pylon type to the squat lattice, which was clearly known about, 

but not disclosed until the public exhibitions (2015). Plus reasons provided for the spacing between 

pylons and watercourses that were misleading.  

 

The Department for Communities and Local Government Planning Act 2008 – Guidance related to 

procedures for the compulsory acquisition of land, sets out standards relating to the consultation with 

Interested Parties. 

 

Section 24 suggests that where possible issues should be resolved prior to the submission of the 

application; this did not happen as a large number of issues remain unresolved.  

 

Generally landowners have been helpful to the Applicant and there has always been a willingness to 

cooperate, which is sadly not reciprocated. In addition there is the feeling that other influencing factors 

such as ecology have taken precedence over the views of the interested parties.  

 

4.2 Negotiation  

 

Prior to the issuing of terms the Applicant at every stage was unwilling to negotiate terms or deviate 

from the LRS.  

 

The Applicant sent terms to all PILS on 22/12/15, which were unclear and unfit for purpose. Despite 

requests going back to 2013 the Applicant was still unwilling to provide draft forms of the Option 

Agreement and Deed of Grant. A meeting was then held with the Applicant, the Richborough Agents 

and the NFU on 26/01/16, where responses were provided on the Heads of Terms. Draft 

documentation was finally received by email on 04/03/16, the terms of which were wholly 

unacceptable. A response was sent by email to the Applicant’s agent Mr J Ingram on 22/03/16.  



 

 

 

In an attempt to resolve matters in connection with the legal documentation, a meeting was held in the 

Applicants London office, where a number of agents and a representative from the NFU were present. 

Barry Cullimore (NG) responded following the meeting by letter dated 25/04/16, whilst minor changes 

were made, National Grid were unwilling to make reasonable changes to the documentation nor the 

Heads of Terms. 

 

Section 25 of the above referred to guidance states that “Applicants should seek to acquire land by 

negotiation wherever practicable” given that the Applicant at all times referred to the LRS (outlined 

above) there was no attempt to negotiate.  

 

Section 26 confirms that the Applicant should carry on negotiations despite the compulsory 

acquisition. The Applicant is still unwilling to negotiate legal or financial terms and will not deviate from 

the LRS or standard documentation.   

 

5.0 Summary 

 

In summary it is not believed that the Applicant has complied with the legislation or guidance relating 

to the DCO.  The legal documentation is inappropriate and no effective negotiation has been 

undertaken. There are significant impacts during and after construction on rural businesses, which 

have not been planned for or mitigated against. The consultation has been poorly executed and there 

is a feeling that the Applicant has undertaken the consultation as a matter of course, rather than to 

collate and act upon responses provided.  

 

It is quite clear that the consultation and negotiation has been ineffective and the Applicant has had 

little regard for the landowners/occupiers, which will be directly affected by the scheme if consented.  

 

 


